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I. N. J. 

TH E S I S 1. 

Viainteromnes homines jus aliquod» 

rivcaraicitiancccfTario iiitcrccdit, A- 
rifioteU lib,s. Ethic.ca^ ii.&jj, fancquoque 
|in jugalifocictatcamiciria qua^dam dcprc- 

hcndctur : rurjia Ariftoteles lib.s* Ethic. c, g. 

tjz. i^rii' lupcrcmincntia autcm illa cflc dicitur , fivc 
in«qualis,qnod intcrinarqualcs,&: quorum divcifum (it 
oflicium» conftituatur. Arifioteles 8.Eth,cdf.j^, 

II. 

MaximavcTo hascamicitiacft,quia fub initiummun- 
di quando Autflor naturjE ardcntiflfimam cupiditatcm 
cunclorum animantium corporibus admifcuit , cam ia 
hominc ardcntiorcm ad huc & acriorcm cflfc voluir i undc 
«ftjquod homincsncccflario adinviccm coalcfcant: prd" 
cUr^ hdcdere Ariftoteles j.polit,2, j, de getterattone anf- 
wtltumcap. I. diJ}erit:Addatnr LAvinrtiimdivirJ,inJittut. Itb, 
6. cdp. *v. Tum pracrcrcaintcr conjugcs arftiflfimam focic- 
tatcmcflc,hac quoquc rationcpatcfcitiquod omnia fcrc 
intcrfccommuniccnr, & mulicrrcrum, qux maritifunt> 
quodammodo domina fiat, & vicc vcrfa: utd.l.j.D. De 
Aif. rert amot. /. /. //. Z). adsif, Silan, L 4. C, de crim, expii, 
hered. Dcniquc invi(f\um cft arguin. quo hoc manifcfto 
oftcndit i^rtjioteles lib. S. Eth. cap. /^. Nempc^In quacun- 
qucamicitiaB fpccicomnia amabilia concurrunr, ibi fla- 
grantitfimus cft amor 6c maxima amicitia ; In conjugali 
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itft eft; nianct igitucquodfitmaximaamicitia. Major cft 
cxtra dubitationcni: Ajjiimptum autcm anto citato loco 
fufficicntifllme Ariftotcl.piobavit,qua:quc aniabilia ilio- 
fintpcrfcdccxpofuit. 111. 

Quoniam tamcn non fcmper, ncqucui omnibus 
conjugijs, ncqucxquali utriusquc pactis ftudio ad amabi- 
lia ilia rcfpicitutj quia prxtcrca ob naturx divcrfitatcm 
multorics non convcnit intci: partcs, & ficpc infupcr , 
quod proportione fupcrcmincntix rcquiritur, ab invi- 
ccmnonrcdditur, hinc obfcrvarc cft jalia matrimonia 
cflc longc firmifllmav alia.vcro prope diflblutioncm. At- 
qucin his qucrclx frcqucntcs crunt, multumquc litium 
campotiflimum ob rcnijquod non confcquatur quifquc 
quodfpcravcrat aut intcndcrar. uti Arijlolcs d.U c. //, m 
f riftc, Utifime hcc exeqHitur. 

IV.. 

Profcdb cnim atroccs & irrcconciliabilcs folcntcfTc" 
eonjuguminimicitix. M^gis quippe irritatur Mnimiucon' 
tr4fAmiliarc5 dmicos^ qunm coNtm ignotos ft cGritcmni fi 
futet. Ariftorclcs//^. y.pelit, c.j,in?nediofere& pinloinfem 
rsusi a quthtu beneficium exJpecfamM , ab hifce Udi grAvifi» 
mum eH\ ^ qui fe nimium amAnt^ hi fe nimium oderunt» Ma- 
turcitaqucopusfuitremcdio, nc jurgia illa in infinitum 
oxtcndcrentur, invcntaquccft divcrtcndiliccntia, fiqui— 
dcmcommode matrimonium rctmcrincqucat. 

V. 

In quampliirimis rcbuspubl. hanc ob caufam ufuni 
divortiorum fuiflcextra controvcrfiampofitumcflcarbi- 
iror : & quorundam mcntioncm facit Amplifimm c5" 
Confultif tmus Dn. Prdfis Vromotor jttque Prdccptor mcus 
venerandu4 in obfirvatts fuis Tit. de divortsjs ^ rcpu^ 
dHs.n^ /. quaaquatn diffitcri haud- liccat,. alitcr arquc 
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alitcrlcgibusfingulorum populorum hacdc rc conftitu- 
tumfuiflc. Romanosctiam , tanquam prudcntisfimos 
LLatorcs,minimeprjrtcribat,(Vudium dcnuptijstam con- 
ftitucndis c|uam diflolvcndis fibi dcbcrccJTc commcnda- 
tilTimum. videat, cut volttpe efly Nov, 22. prdfat, ubiclc- 
gantifiima luftiniani Impcratoris verbaannotarcIicct.Ea 
proptcr fapicntisfimcmulradciisfancivcrunt & ampliori 
ibllicitudinc hic,quamin alijs ufi lunt; divcrfiis quoquc 
difi:cdcndi ab inviccm rationcs cxcogitarunr,. 

vi: 

Ihtcr illas rcpcritur aliquis divcrtcndi modus> quo^ 
amicabilitcr pcrfonxconjundx fcparabantundcillomo. 
do fuccincte, ad brcvitatcm ubiquc rcfpicicns, adurus 
fum. Quo vcro ordincprogrcdi liccat, initiodc voccipfa 
cjusquedcfinitionc ac divifioncdiccnrcs. tranfibimus in- 
dc ad caufas cjus varias, & paucis, an juftitix pro illo rcruni 
Aatu convcnicnsfucrit,pcrtcxcmus,prxtcrcaqucaIiarum 
gcnrium jura& corundcm convenicntiam aut difconvc- 
jiicntiam ftridim quoquc pcrccnfcbimus ; dcindc an qu.r- 
dam {oicmniaadhibita,& quis cfFcdusfucrit commcmo- 
rantcs, ultimo quomodo hxc mutata fint hodic attingc- 
mus. Faxit Dcus T. O. M. ut hic qualiscunquc conatiis> 
fciiccm cxitum fortiatur^ 

VI i; 

Hoc vcftibulo Difputationi noftrx quafi prxfixo , in 
rci ipfius invcftigationcm fclicius provchcmur,fi tamcn 
&vocabuli notitiamantccrucrimus. Notandum igituv 
cft^amicabilc hoc divortium multas pafllnVin lcgibusfor- 
tiri appcllationcs: itai.vocatur rcpudium mifliim utritfs - 
(^ueconfcnfu 3c communi voluntjtc /. 9* C. de repud. cr 
jud.de mor.fubl. Nov. i^o.prdfat, z.Tranfaclio dc matri- 
monio /» /j, C, derepud. &c. ?♦ bona gratia fa(fta diiVolutio 

A-3 D. 



/. 6. D. de divors,&tep. 1. 14.. §. 4* ^us dr * quih$u mdH, L /. %, 
fin. C. dc rei ux, nff, Nov 22. c, 4, Nov, 149. praf, (obitcr hic 
addo, vocem gratix clTc cx vocabulis mcdijs > qux utro* 
quc vcrfusdici poflmt,&iCr///^ A^. 12. r. Noil,Att, dl- 
fcrtcintcrcarcccnfcri: quibus multa alia addi dcbcnt & 
poflunt mitior nuptiarumfolutio d. Nov. 22, c. 14. 5. 
iiiccflfio conjugumab inviccm linciraanimi& offcnfa /. 

%. 10, Dedofjdt.tHt. yir. dr Fxor . Plutarclius vocat niS* 
^^nf^iaq. Tertullianoautcm amicafcparatiodicitur.Vox 
djvorrij quid fignificcr, cxpcdivit ConfultiJ?imu4 Domintu 
Prdfis in Ohf.d. t. de dtvortiif & repud. n. 6. adde Rittersh.ex 
poj, Novell.p. 4. (,7, n.s. Cu/ac. tn ^Jtrat. C, de repud. CT jud, 
\Codd,4dl. ioj.%. i.D.de F,S. 

IIX. 

Nunc ad jpfamdcfinitioncmacccdcnsdico, quoda- 
juicabilc divortium fit 46iFt44,qt$o duiciter^grAtios^ftne trd 
dnimi atqtte offenft conjugiumdtifolvitur ^ antmo perpetuam 
£onfittuendt dtffenfionem. Gcnus conftitui aclum> idquc pu- 
toconvcmcntiuslongcficri, quam ficum Rittersh. Expof 
Nov.p, 9, c. io,n. ^o. diflradum appcllcs. Sinc dubio cnim 
iirmitcrita colligcrc licct, Cui/f4 contrarium non tlt con^ 
tra^tis.itllud non csi df/iracfu4, jitejuidtvortittmesi id, cujiu 
cofttrariHm \jicmpe nttptia) noncH contraCitM E. Majorpropojs^ 
//f cx doclrina contrariorum c(i\cii(^\vn:i. Minoris prcpofi^ 
/iV«/3Ccrtitudodcmonftratur hoc modo. yhicunque nul- 
himJynnallag?/;.% tnterventt ^ tbi cofitra&tu quoqtie nonerit \ 
Atqui in matrimonioita fefe res hahet\ E. Na m partcs hic 
ialtim confcatiunt dc conjundionc illa , quam fibi invi- 
ccm promiiiunr,obfobolis gcncrationcm & pcrpctuam 
vitx confuctudincm. Quar prxtcrca in dcfinitioncfublc- 
quuntur, qu:iii diffcrcntixlocoluggclDt ICtnsinl.s^,^. 10, 
DcDon-tt. tnt. Vir. ^ f'x. Dixf quoquc conjugium ^iilfol- 



vi^ad cxcIudcnJiim fiilun^ repHdiuir-^dequo/W.y.CtfV/-^». 
fud.&CAgiturfid. l. 6, C»Jtt ert,pet. L 20. C. de dondt, int. 
C F, addidi randcm animo ferf etuAm &c. divortium c- 
nim alias non cft vxrum /. y. D. de Btvort. & ref» d.Lj, C. 
de refud. dre. cdf. divart. c. 33 ^J' Prxtcrca quicquid hic 
calore iracutulix fit, nifi acccdcntc pcrfcvcrantia racunv 
nont^d.c.div»rt.&l.4^.d€ Reg.luris, ncqnc adco divor- 
tium vocanduni, fcd folummodo fiibusculum tdvidj, 
sz.f* tz.de donnt.int. Vr. df Vx, ( nota^rcvibus frigufcu- 
lumfortc cum Haloandrina ccdius Icgi, quod maritalif 
amorisardor aliquantifpcrrcfrigcfcar , ficuri placct Am^ 
fltji. dr Conjult, Dn. Eichelto Prdccftori dr Promotori meo fer- 
fctuum colendo inDiJJertxt, de Inter^ret .Legum.f.i. c.2j. 

IX. 

Excipitdcfinitioncm cxordinc divifio: diftingui ita- 
quc rcdtc vidctur haec amica fcparatio, quod fadafucrir 
vcl cx rationc & caufa nuUar vcl cxcaufa aliqua rationabi- 
li, Fundamcncum hujus diftindionis paftim in ]ux\stexx, 
rcpcritur , in Nov. zi, c. Nov. ifj, C jo. Nov, 140 frdfat\ 
Unde etiam cxplicarc in proclivi cft> quid fit finc uUa cau- 
fadivertcrc; nimirum indida fupprcfta caufa ab invi- 
ccm rcccdcrc, &,uti ipfavcrba icxtus habcnt, tamctfv 
caufas ob quas tutoid illis faccrc lcx conccdcrct, nuHas 
afFcrrcpofl'cnt,dirtrahi nihilominus dividiquc matrimo- 
nium potcrat. yid. Rtttershuf. exfof Novell, f^ 4- 7« 
Cttjitc, exfof, Nov. 22.f*g. m. 374. 

X. 

Ordinlsratio jam cxpoftulat, uti caufas & rationcs 
induUi hujusamicabilisdivortij alriusrcpctamus. Etini- 
tio quidcm, quantum pcriinctad amicam iftjm fcparati" 
oncm, quac finc uila caufa ficri folcbat, illa vcl idco intro- 
dut\a cft> quod pcrluafifiimum fibi habcrcnt Romani , ni- 
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hntsmn.uurAUeJfe, quAm unumifHodque eo genere dtjfolvt, 
nuo colligatum cft. Hacc rcgiilA fuit iii orc Romanoruin 
frcqucntisfima : cxcmpla funt in /. /f. de f^g j^fr. 1. iSj. 
Uol%. ult. inft. ^uihf^ mod. tolL ohltg. LsS. def^^is, l. 4o. de 
Solut. l. /. 2 . C. Sji^nd. //V. <ib empt. 1. C de Rejctnd. vettd^ad- 
dec.ip.omnu.c.27.q 2.c. ./. ^ de lieg. in Sto. vtd. VVeJcmb, 
FnrAtit. de Divort. & rcf. n. 7. Kttz.el.fjnofftmitrtmon. CJ. 
theor. idit.A tnexegeji. Cui confcqucntcr hanc ctiam con- 
focictatcm initam, rurfus diffcnfu contrario tolh poflc 
ftatucbant,&ficmcdium illud concludcndi ad coniugia 
quoqucaprabanr^mfpiciaturA^i^v./^^^.f. i. tbtftmutHAnf^ 
fccHomMrtmon conficit ..merito dtverf^voltintas &c. 
• XI. 

Movit adhxcinfignitcrRomaniLlator-.quod foep.c 
cxminimisfrivifculisGvcfrigufculismaximaintcrcouiu- 
acsodia& jurgia cxoriantur, ficuti ^ptid ihtMrchHm Pau- 
l)4JEwiliiis inquit referente HofperoAd PandcclAs Itb.j 7tt. 
dc nupttis. Quodquc ncque moniii ab inimicitia rccc- 
dant,ncqucm1nisttrritiabodio dcfirtant,& ncc aha ra- 
tioncdifcordiamitigari,autpax componi qucat. fW. 
^ov t40.pr^fMt.\\b\ clcsaniiaimedifputarur. lllisrcrum 
ar^umcnrisinduaoscncHoman.ut pcrmifcrint con;ugi- 
bus ab inviccm divcrtcrc,nulla quoquc caufa divortij alUs- 
gata, pcrcft vcrolimilc. 

Xll» 

Acccdcndumjam cftadaltcrum diftinftionis mcm- 
brum>quandocxcaufisrationabihbus bona gratia folvi- 
tur marrimonium: hujtis ctiAmfHndMmentAin Nov. 22.J}Ar'^ 
fimexpofitM reperimiis. Vi dcam us pri mo dc Monnchtfimo, ubi 
vdunus cx conjugibus vcl utcrquc in coenobiumingrc- 
dicbatur Nov.22. c.s.Nov. jiy.c.io.l.s^.%. Jin. l.s<f frinc.C. 
de FDifc & clericis Authet. quod hodic.C.de refttdtis.ht<\\xc 
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hanc obcaufam conccflumcfrcdivoftium , duplcx ratio 
appiarct. i.favor pcrfc^lionis&caftitatisfivccontincntijc 
& rcligionis*, quam homincsin monaftcri)s fcfc affccutu- 
ros cxiftimabant, frdcUretnim Imfernttr luftimMttmNrv^s^ 
inquit. CohvcrfationisMonachalis vita fic honcfta cft, 
&ficcommcndarcnovitDco ad hanc vcnicntcm homi- 
ncm, utomncm quidcm humanam cjus maculam dctcr- 
gat. &c. addc Nov. 1^3, frdfdt, a. Ratio cft , quod Mona* 
chifmus morti comparctur, caufa cjusnfTimilationis cft 
itt /. 5/. iyi quAfi videdturis qui dtverttt a (omtnuni Mlteri' 
us^c. rid. Potitii traB' de Sdcrnmf mdtrim, lib, p» c, i, n, /. 
adde Cujjc, Nov.sj. XIII. 

Alius modusdiflblvcndimatrim.bpna gratiacxccr- 
ta probabili & rationabili caufa cfl impotcntia ; ob quam 
antcjuraNovcll. bicnnio>poftcatricnnaliofcitationcin- 
tcrjcdta divcrtcrc liccbat vid. Nev,22,c. 6,f^ l.jt.cderc- 
fud. &jud, Cujdc.d. N.22.f4g. m. 374. Rationcs cjus juris, 
paritcr non funt inobfcuro, quod fc.talisMaritus vd ct- 
iam Uxor,ncqucatfupcfcflcillincgotio, cujus caufama- 
trimoniumcft inftitutum. Initurquippc matrimonium 
libcrorum procrcandorum caufa , quod ctiam tabb. nu- 
ptialibus vulgo infcri folcbat. B.irttdb. Brifott. de formulU 
P R. Vide Poncittm d. /. n, 4, Eitt^rsh. exfof. Nov.f. 4. c. 7. n, 
jo, adde Cujmc. d. l. ' XIV. 

Sitamcn accuratius haecrcsdifpuranda fit, diftinfli- 
oncs BonTiullx adhibcndx vidcntur.vtg. an impotcntia 
ab initio. ubi primum contrahcndum fuit matrimonium^ 
adfucritj an dcmum cx poft fadlo fupcrvcncrit , itcm an 
pcrpctua fit an tcmporalis & accidcntalis 5 undc divcrf« 
quoqucappcllationcs,qux rcbusfint confcqucnics,f cnt: 
icmodo rcfciflum atq; irritatum matrimonium modoab 
mitio nullum fuiflc diccturj potcft vidcri Nov. 22. c,io. 
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XV. 

Succedit tcrtius modus,.f]tiO cx caufa raiionabili bo- 
.nagratiarolvuurmatninonium, nimiruin captivitas. In 
hocautcm capitc multiplicitci diftingucnduni crir intcr 
divcrfatcmpora & jura. Incipiamusa vctuftioribus,quo 
captivitatc ficuti fcrvitute dirimcbatur maxrimonium. 
/. D. De divort, & re^nd, L ^(f. Solui. watr: L Ji. ^.4»De ca* 
ftttv: pofii. rever/, Vbiampliationcs hwasexd./. 12 §,4,- 
L.S.Li4,§.t. Eod.dfjnotdt Ponctttsd. tr: dr /. Exceptioncm 
tamcn ibidcm notarcdcbcmusft mulierjqua nondum ad 
fccundasconcupiiccntias venit, novo conlcnfucumco, 
qui poftliminio rcditi redintcgrct matrimoniura j aut cti- 
am liabsqucprobabili caufa rcpugnct, quod poena difTi- 
dijjdivortijqueiniufti tcucatur. Kat o, quarc tum loiu* 
tum fit macrimoniura cft, quod fortuna: ina:qualitas x- 
qualitatemcx nuptiismancrchautfiuat/a^/^^^.AVx^za.f./»- 

XV L 

Quoniaravcro hixcratio fcrupulofa luftiniano, fub- 
tilisque vidcbatur, hincNovcllo jure Imperatorii huma- 
niustaliacontcmplanti, aliudplacuit d. c^ y.d-Nov, itj.c, 
12. Indcquc ita habendum : aut conftat maritum vivcrc 
in captivitatc, mancntc incivitate mulicrc (inhoc cnim 
cxcmplo maneamus ) aut inctrrum cft , illo cafu neuti- 
quam licct, n:fi poenam injufti divortij & adultcrar incuc- 
rerc vclit ; hoccafufi elaplum cft quinqucnnium, cxtra 
pcriculum crat fi nuberct d. Nov, 2z,c, y.adde Nov, jtj.c.ii^ 
Katioquarc lum licucritalij nubcrc, hiecdari porcft, quod 
tum mcmoriam maritis fatisprolixam habuilfc ccnfcan- 
tur mulicrcs , & fat multum tcmporis abfcnrcs prarfto. 
latae, fint: facitquoquc, quod fcrupulofitas& fubtilitas 
rationisilliusdc inarqualjtatcperlbnarum « hic quadanre- 
nus ccffarc videatur. Vtd^ omnino Foncinm d. L n. (f» Httterf, 



'Expof, 7{ov, f. 4, e. 7, ». //. hve fji/eifve hfic expofuit 'Eherh, 
$fekhabi3, Anteceffor quendam huju4 Academ, fgmigeratisf in 
Exfofitionibm Nov. aux mihi manufcript^ oluigerunt Nov.22 . 

X V 1 1. 

Vicinaquaeflio eft dc cc, qui in expcditionc moratur, 
atquchic ctiam mngna jurium varietas occurrit j patct, 
qood diximus, ex l, 61. De donat, in/, v. u. /. 7, C derepud^ 
drc. Nov, 22, cap. 14, Nov. n7.c4p.11, fuitautcm procul da- 
bio antc hanc Tiov, //7» cap. //. adhuc cx numcrocau- 
larum bona gratia matrimoniiim pcricntium. Ratio 
gcncrahscftcxpreflTa/V? ^./. quod commodematrimo- 
niura rctincri non ponitj & addi potcft rpccialior illa, 
quod maritus hoc fibi impurarc jurc mcrito dcbeat, qui 
tamdiuad uxorem tacucric yid,Nov.22. cap. 14, quodquc 
Hxorcxtraculpam fit, quxpoft tam magni tcmporis jugi- 
tatcm,nontcmerc ncc clauculo.lcd pubiice tcflationcdc- 
pofita, nupfiflcfirmatur, utclcgancer inL^, C.de repudik 
&c: cxponitur vid. Cujac: nov, 22. pag.m, 27/. Ponti: d, 
l. n, s.prddi&u4 Dominu^ Speckhabn, d. Kov. Z2,fufehocitidem 
pertraftat, 

XIIX. 

Expcdicndus quoquc locus de fcrvitutc , ifta cnira 
bonaquoquegratia lolvcbatur matrimonium N9V\22.c.p^ 
Ratiocft^quod fupervenicnsrervitus non multumamor- 
te diffcrat, & jurc Romano cum fcr vis non crat connubi- 
um, nequc do$,neq; donatio proptcr nuptias &c. §.iz.lnfl, 
T>enupttis, l. /^f. Solut matrim: l. sS> de cond. demonftrat: / 
C. de in cef, & inutil. nupt. 

XIX. 

lam dc dcportationc infpiciamus; qua ctiam bona 
giariarolutumquondam fuit matrimonium L.^^^faUt^nta' 
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i^im. & ^^g' f' fotnu. Ratio cft quod deportatus fiat 
pcregrinus , cum peregrino autem juftac nuptix fHc non 
potcianr» ^rinclnf}, ^^;7«t^//Ar *licebatitaq;mulieritumdi* 
vcrtcrc fi nHitarc afFtd^ionem vellet. vidJ.i,.C,d0repud: 
Ctc*. Vtd. Cnj/ic ndXov, 21. ^ Poucium. di L 

XX. 

De Seneducc, quz Si huc oiira relata fuit,ut cft /«/.^/. 
/e d(.wjt: iKf: V, fj' V. gra tat brcvi taiis ergo nihil aningam . 
Dcftcrilit^tcpariternihilhicadjicicmuS) quac & ipfa.ni- 
hiiominuscaufa fuitbonagratia folvcndi matriroonium 
L6o,ii, /. cxcmplum talisdivortij>.quodin Spur: Carbilio 
Rugaacciditclegantcrrcfcrt CelhuiNoif, Arf.lih,4.cap,s»^ 
t!/^.quoquc Goddxwm Md L. ioi.f,i.Dey,S,(irCoraf:Mtfcelf.. 
lih.S' csp. to, ubtfMperiori Mltudexempliim dc Syllacx Plutar- 
cbo anncdit. Cortcrum ex quibus principiis &cau(is< 
ua diremptam matrimonia finr , turvisobvium efl»^ 

XX r.- 

Olim & Sacerdbtium hujusclaffis cmd./.^o. quia vc- 
ronon eft.expcd4tum,quid propricperfaccrdotium ibiin- 
telligaturpauro hiofubiiQcndum cfl. Convcnicntiinnic 
autcm hoc cxplicat Ra?vardus ex TertHlliano^ tlie Uk 
dhmonjgAm. ita inquit Cereris facerdores vivenri6w etitm 
'oiru & confenrienttifM'^ amicdbtU fepararione vidnanrnr, Et 
iac)chortationcadca(litatcro : Noveram.i\z\c[u\z»conrinen- 
ns(^ qktdemTauuillius AEgyfti ,4nriftires fosmtnas veroCere" 
fU Afht^uanjt , cui etiam Jfonrt akdtcaro matrtmonio adfene" 
/hunti exinde adempro ( onta^u nafcklorum usciue ad ofula filio- 
rumj. Quibusciiaraaddi poccft , quod fic ad uxdrcm /- 
dem Tertu//ianu^ltlf,t. fcri/fitCarrerumvtduacAp/lfrtcandCereri 
euifpere fetmus , durisfma (jutdem o6/ivione matrimonij ad/C" 
&4f; Nam maneuttbminaternumviriSittonmodot/joro dece-'- 
tHtnfyfed^a/tMs^ ets urique ridenttitus^ /ocofuo inftnuant y adem- 



ff0§mnicfitit4lfiiy wtjtte Md ifcuUfiltorums. Atquc ita qui-- 
dcmdivorcium iliud,quod proptcr faccrdotium ficridici- 
tur, fatiscxTcrculianointciligimus ad Aphricanx Ccrc- 
ris facerdocium rcf(;rcndum cflc, & quod dicunc divor- 
tium bona gracia, id TcrcuL amicabilcm fcparacioneoi 
vocar. Vtd, Rdvdrd, CtnicSiMti: Itk, /« cttf^ 2f Alittr mtnni' 
htl Cothf, 4d d. 1.69,^ 

XXIL 

Nunc illud difquircndum c(l, an judicix convcniac 
Bonagraciadivcrccre. SancadilTimum vinculum cd in- 
tcrconjugcsr ncc fjcile dilTolvi parcfl, quod cam fandtc 
tam rcligioreeftcolligatum. Ncquc fruftra fir, qui ad- 
dubitct.an rationcs&caufje illoff quas (ingu1iscapi:ibu8 
fubjccimu^» &ad quasRomani rcfpcxcrunc, adeofuiva- 
licanc momenco,uccontra legitimam accurationero hunc 
dlvcrccndiraodum dcfcndanr. 

XXIII. 

Ncgari quidcm haut poccft, divortiuio in fc nihil ha- 
bcre fcclcris,6c ccrtis cx cauds poITc iniri$ quin & hoc affir- 
marc au(im>ut nulla pcnicusdc caufa liccat divcrccrc pa6^a 
non pofleconilicui^ quiaid ad dciinqucndunv invicarcc 
& in bonos morcs impingcrcr. Connan: Commend: jnrit 
civ:ltl?, <S,c4f. 4,n. /. Incerim vcrodcamicabilihocdivor- 
ciorcsplcnacdditticulcitum; quodlt ad vetuftiora tcm-' 
pora rcfpiciarous, ibi in vcniri fortitan poffec, quod juflici-- 
amhujuscaula^fuflincrec j qu^andoquidcm , uu mox ad- 
dam, & Htbrxi & alio: gcnccs culttorcs, unde inditutx 
Aia.Komanimutuatiiunc, ctiam divortiorum liccntix fi- 
bulasnonparum Iaxaverint,ut rcdtediciputem, ido tcm- 
porcdivQrtia aliquid juQ.r excufationis hdbuillc. Quon. 
quam vclim, q uod & juflius longc fuiifcr, uti & cum co rc- 
%cxisfinc Komaui#anlibcri$Iuffultum fucrircon;ugium 
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an ncc> fiquidcm & naturalccft citius hxc matrimonix 
qua: pignoribuscarcnt dilfolvi, & illa firmiora cfTc, cum 
filij communc ambobus bonum (int,quodau:cm comrau- 
nccft conncctit vii^. Afiftot, Uh, /. Btbtc: C4p, /^. fcre iwfine 
quam rationcm prudcntillimc poftmodum quoque fccu- 
tifuntRomtni^uti/.^f.C.ai^^r/^»*. &c. docct* 

XXIV. 

Quamprimum autcm Evangclica Icx innotuit homi- 
nibus,&Chriftiatqac Apoftolorumdo^trina hanc liccn- 
tiam coargucruntj ccrtyboIcTi ca arquc toili dtbuilfct, 
Etmiranturquamphirimi» quomodo adhuc Juftinianus, 
Princcps rcligiolislinius & facrarum obfervantiflfimus 4rg, 
L i. C. de Summ. Trin. Cf fid* Calh. l. 4^. C. de Eptfc: & Clcr: 
A^tfT/./^/.f-f^. y. quo nominc ctiam ab Archicpifcopo Ro- 
mano multis modiscommcndatur/.cP. C. cie Sitm,Trtn*&c, 
ijurc divino rcccHerit. Vcrum non idcirco prorfus in- 
cxcufabilcsfuntRomani,3c ipfi luftiniano vcnia debctur» 
maximc.poflquaminfigniterhccntiam divirtcndipcrKi 
//7. coar^iavit. 

XXV. 

Scicnvlumcnimcfl, olimdodrinam illam Chrifti & 
ipfius lurtinianiquoquc tcmporc ambigue cxpofitam fu- 
\^(i^ut Aodreas Alct(ttuilth,6.parergon.C4p, zotverbisQ^XX. hic 
rcfcrrcopcrx prccium vidctur indicat. Egore£^ndei , eum 
tjHt ecclejtd interpretdttonem fe{\uitttr^ haud^uaijuam imprehari 
meritvpojf(LJ. Ch fier^o Evangelica duo tUa dtcfa , rclpiccrc 
autem vidctur ad Matth.cap, j.v. 32. cjufdcm^Jucc. iq. v» 
j,altteroltm » idesi tcmfore luftiniani ^tintelligerentur ^ tjuam 
pofiea facium fit t fiihtl esi c^uodeioh]t^ire6i):p: etenim 
veteres [(parari ab hcmine ^ interpretab^tntur tjui.hum^ 
affe^ibui dutlus dtvertebat: fetw ft r,v legtttma caufa , (]uam 
apud Epifcopoj previociales dixcrtt^O' tttt m cot$cilio Aguthtnji 



if> deciarefur. Et ident feKfit dMvm /4m irojtus (}> al^ ad In^ 
fiinUnu^ uiifue & aUquantopoftea, Omnia adfcribeic noo li- 
cetur veiborum compcndium faciamus,'z//^/<«/.i^^^. iWiT- 
flert.de jt^^LL.Rcman: Ltb»2.c,t2.Grot.adc.SsV^i2.Matth. 
^ XXVI. 
HjecpiobabiiiteiaddcfenfioncmRomanorumdicivi- 
dentui-iqui, ut antcverti dicerc,ad principium iftud, . 
confenfu conftitHttur, dt(fenfu rurfw uholetur , femper& in O- 
mnibus fcrc attendcrunt : Atque fecundum ea in hifcc 
quoquematrimoniaiibuscaufis, quod ex ufu rcipubl. vi- 
dcbatur flatucrunt. Quanquam autem cxipfisRomano-- 
rum pnncipiis, vtd, §. uU. Uft^ quthmmoil' toil. clflig:Lf,fi^.de' 
Refcin: vend: qua?dam non cxigui momcnti inftantia dari 
poffcr,quodrcsnonampiiusintcgra fucrit ; adcoquc nu- 
dusdilfcnfus hic non (u(ficiat> fcd omnia contrario modo' 
fieri dcbcant. lUud autcm quia impofliibile eflj non cnim 
corporum commixtiocxtcrgi, autinfcftafieripoteft, vi- 
dcturmatrimonium quoqucdiffui jurc non potuiflc. Scd 
rcfpondetur, quod Romani quoquc hic loci in iftud in- 
tcndcrinti ctcnim mulicra lcge viri , & contra virabu- 
xorelibcrfiflirurjCorumquc tollitur focictas, fingulis cti- 
am,qu.r veldotis, vcl donationis proptcr nuptias nomi- 
nc intulerant,rcftituitur. l*6^ff, de dtvort repud. argJ. 
lo.C. de repud: crjud: detnor: fubL atque haec ita contrario 
modoagi, fufficcrc Romani L. latores putavcrunt. Dc- 
inde quoque rtudio avcrrruncandarum litium , quo Ro- 
manis nihil fuit antiquius> ut infinitis juris tcxtibus pro- 
batur, ha^c ita indulta vidcntur. 

XXVil 

lam dc ahorum jurium convcnicntia aut difconvc- 
nicntia vidcamus, lianccnim partcm hucrcjccimus. Et 
^^/^^«wquidcmrcfcrtjurc naturuli macrimonium dirimi 
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qporuiflc ctiam absquc fingulari aliqua lcgis pcrmillionc, 
fcurcpudiicaufa; &ncquidcm communi conicnfu opus 
fuiHcapudNoachidas, fcdimo citra ullam omnino cau« 
famiddidiahifas fuiiTcidqucprolibicutamuj^isquain 
viri. Adeo ut padium matrimonialc ibi non amid habi- 
tum fucrir,quamfociorum contradus* .Jtafivcviro (ive 
tixoicmatrimonio rcnunciantCf foiutum iddicit cx fcn« 
tcntia Magiftrorum Hcbra;orum, vclut divortio planc lc- 
gitimo. Qux profc^6>(i ita fcfc habcant« juri Romano 
vetcri rn divcrtendi liccntia bcncconvcniunt, quin imo 
ampliorcm adhuc, & hbcriorcm divcrtcndi facultatem 
contincnt, uiiipfiSeUinta hanc comparationcm inftituit 
in opere de jure nntural: dr gent: juxta dtfctfltnam Hebr^B^ 
fum Ubj' f^f*7* 

XXIIX. 

Hcbraforumjura optimc fupcrioribus annc^it Divi 
Augufl: de hon§ eonjugMlt csf, i, ^uwndo /n^jutt (rcfcrt aa« 
tcm fcfc ad jus illud naiuraic} fimilc quid proptcr Ifra- 
irlitarumduriticm vidcturpcrmififfcMofcsdc hbcllo rc- 
pudij. AioJ/s verhd hnc deretn ta^^i^. deuteron: ifta funt, 
acccpcrit homo uxorcm, & habuciit cam , & non in vc- 
ncritgratiamancc oculos cjus, proptcr ahquam fcedita- 
tcm,(cribetlibclJumrcpudij: ^^xAo^oti: fttpfinoncomflih 
cuertt detlikellMmrefud^, Hjcc uti penc fimilia funt ju- 
riillinaturahjUtcxfentcntia Auguft-M rci ipfiiis cvidcniia 
conftat , ita quoque a Romanorum inftitutis non long^ 
abcunt. 

XXIX. 

Dc Athcnicnfibus monumcnta hiftorianim produnr, 
quodtam vir quam mulicr potucrit altcri diccre, ut rcs 
fuasfibihabcr»ct; vidPlutarchin Akibiadc: &noininai]- 
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iius rei propria jare Attico proditi eranf ^ ut Ci vir diTcede- 
rec>ab uxorc hoc diceretur dw9iaiJtvit fi uxor a viro dm^H" 
^ : q\iis voccs memorat Initus FoUux onomaft: lih.s. cap.j» 
Diffcrcntiamaurem illjrum vocum re^c cxhibet S4muel 
Petit* 4dLL, v^ttUna Ub, ^.cMf,§. illa jura Atcica rurfus i 
iurc Romanorum haud procul rcccdunt. 

XXX. 

Libethicquoqucaddercquod K^lphtnfui a vef4 crw 
tefecML conjug. fart, art, /. refert , qnod divortij nfms fr$ 
itbitu dlterutrim coujugum afud novi orhis incolat refertm fit, 
DeTurcis BushequioBfift.t. obfervstum elf^ divoriia inttr 
iliosficri pluribus de caufis ^ quas viris comminifci facL- 
lcnt. Nos prolixius hunc locum non tra^abimus , U 
difconvenicntia facile ex collatione horum jurium appa- 
rcbit. 

XXX L 

Solemnia quaedam in hoc divortio intercefrifTe indu- 
biumc(l,&legitima obfcrvationcficri dcbcre divortiuna 
condati alids matrimonium non foivebatur : vidcatur 
/. y/. de donat inter vir dr nxor: L p,ff, de dtvort. & refud: 
Formula pariter divortiis ufitata hic intervcnicbat Wr 
L 2,ff, de divortfSr refud: adde\Ktt1el: fynopf, matrim: cap. /, 
litt, r. inexegefi. £x illo tamcn , quod aliquando ubi 
ob impudicitiam vei fcelus repudiabantur uxores accr* 
biorexpulfionis formula fueric» utiilla Pctronij ih faty- 
riCO# SSf^^ fidem feclere violafity& communem amicitram^ res 
fuat ociu4 totle ^ altum locum ^ quem fofluat tfuarre ^ in procli- 
vieflcolligerc, indivortio bona graiiamitioribus vcrbis 
utendumfuiirc, cum bona venia 3c dulcitcr hic diiceffc- 
rinc* 

XXXII, 

Efic&u$quod attinety hodie cum juxta Evangelicatn 
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rcvclationcra Matth. cap. 5, vcrC^i. & cap. ip. vcrf.^. 
etf. prior: Epift. adCorinth. cap.^.vcr^. if. matrimoni- 
um faltcm aduhcrio & malitiofa dcfcriionc lolvaiur, con- 
cidunt fcre omncs modi fupcrius rcccnfiti» arquc ctiam 
iili, dcquibuslcclcbrislcxThcodofiana /.C dt fefud.dgiu 
Et primo quidcm, finc ulla pcnitus caufa divertcre , jan^ 
IuQinianusprohibuit.2. obmonachifmumapudnoftratcs 
dilTolutio matrimonij non amplius frcqucntatur. if//- 
lersh, txpof,N0v.p4rt, C4p, 7.^,^. Ncqueob dcport> 
tioncm. ^.Ncquc banno Impcrialc hodic folvitur matri- 
nionium. 5. De fcrvitutC) cum illa intcr Chriflianos ccf- 
fct, fupcrvacanea cftquaeftio. 6, Sencdiusitidcra, & 7. Ste- 
rihcas ^niH illa fortc ex impotentia totius tricnnt) prof!- 
Cifcatur Rtttersh, dA,n^ t»» wfine. CarpT^nJprud. C9»fijlm 
Ub. 2,defn: 200* ubitamcn potius matrimonium ab initio 
nullum fuide dcclaratur) icgitimarcaufz non funt, & jaiQ 
olim quoque in horum numctum non amplius rclatsr* 
Pra:ccrcaobcaprivitatcm& militiam (ck hictamcn vidc* 
aturfup. th.17.) non folvitur matrimonium» nifi malitia- 
fa dcfcrtio accclTcrit. 

XXXIII. 

Dcimpotcntiafaltemhoc notari mcrctur, qnod vel 
fcivennt eam contrahcntes, vc) ignoraverint : illocalit 
matrimonium non dirimitur, idcoquc qui ur conjugcs fc 
invicem haberc ncqucunt,habcri dcbcntutfratrcs& fo^ 
rorescap.4.extradc frig: & malef. Altcro cafu vcl antc 
contra£tumadfuitfiigiditas« vcl fupcrvcnit: fiafitegref- 
fa cft,conftarcdc ea imprimisdcbct & fi vcl initiocertl 
cfttvelpcr ufurpatam continuo tricnniocohabitationeol 
Hov. 22.citp.6,c4ip,j.K!rfap.f. 6,x. aiquc tum utcrque uHi 
cum fcptco) propinquis dcbiiitatcm juramcnto afle- 
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rucrint, matrimonium non tam rolviiur, quam irrltum fic 
&pro nullo dcclaratur. d.c. laudabilcm & cap. 7. cxtra 
dc frig» & malcf: Conjugium enim non modo in conlun- 
€lionemanimorum,rcd ^ccorporum fcu copulam dirigi- 
cur arg. cap. 2. d.t. indequc alcera pars,fiquidcm contincrc 
ncquir, ad alia vota tranfire, potcft. /./. exrrsdrfrig, ma^ 
lif\ vid CAffL rfrudeni, Conpflor: lib. 2 . dcfin. 20o» 

XXXIV. 

Hocautcm vcrum quoque cft fi artc Magica impo- 
tcnti;e vitiumcontradumcft, Vid.c. fin; cxtra dc frig;& 
malcf. & c. fin. c, 33. qua?ft, i. cumquc ita pcrindc (it, 
ac fi matrimonium ab initio contradum non fuilTct, nc- 
quc uxorncquevirhicintclligipotcrunc arg, §. /7. infl. de 
nttftiis.dr l Quando dics Icgat: idcoquc & lucrum cx 
padlis dotalibus> nccnonquod alias conjugi qua tali, cx 
ftatutointerdum debcturjhk non confcquicur, fcddocis 
caufa datum ad purativam uxorem, & donationis proptcr 
nuptias nomincprxftitumad putativum virumrevcrticur 
clarotcxtui. xo.C.de repud; Nov. 22.cap.6. 

XXXV. 

Quanquam vero matrimonia illa irrita funt » dc qui« 
bus modo dixi , nontamen idco privato aAitrio paiccs 
abinviccmdifccdCQt. Quiaenimconfcia Eccknafiunc 
atquc incuntur conjugia, non xquum & honeftum dunta- 
xat, fed etiam ncccffarium c(V, publicam eandecnque exa- 
dtam cauQrum cognitioncm intcrcedcre : &privata di- 
vortiausque eo damnantur> ut quinon exfpcdlaca judi- 
cum fcncencia alteram duxeriti merito fcparecur,tanti- 
fper falccm,dum cognitum dc controvcrfia fuerit: ncc cti- 
amficaufam poftca probaverit, priusad uxorem tcmcre 
iiipcrindu<flam rcdirefinatur> quam culpam offcndiculi 
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dcprccatus, Ecdclijf fatUfcccm. vid^Bczam. dc rcpud. & 
divori. pag. 280. 

XXXVI. 

Compctens in hac caufa judcx cft Magiftrams cc- 
clefiafticus Bcza.d.l.fivc M^giRratus quantumvii- fccula- 
ns,qui juraconfiflorialiahabct» isquc adiiibitis in confi* 
lium Theologis & lurcconfultis controvcrfias mntrimo- 
niales dijudicat. Kcmedium quod in cafu impotcntiaj 
compctatrputcm effc implorationcm nobilis officij judjcis 
pro dcclaraiionc nullitatis. vid. Harprccht.ad §. funtSc 
aliaf. luft.dc nupt: n.147. vidcquoquc Mafcard: vol. 2. dc 
probat. concluf. igg. Potcrunr dc hac caufa divortij vi- 
dcri fufius Dcdckcni: confil. V0I.3. lib. 4. fcd. 6. per tot: 
^rntf: de jure connub. C4f. 6, feif, /. Carpz. Ifrudcnf 
Confillorial: Hb. 2. dcfin. 200. Thom: Sanchez tom. 
dc matrim:Iib. 7.difput.p2. & aliquot fcq. HarprcchtuS 
adjf. funt&alijelnftitut. DcNuptiisjUbioptimum confi- 
Iium FacuItatisjuridicxTubingcnfis cxhibet. No$ 
diifcrcatroni huic>TriuniDcogratia$d£ca- 
tes^facimus 
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COROLLARI A 

Qiue quondam liceta nohii puhliciaffixa/int^ 
y/ntilata tamen nonfuerunt* 
L Holfatiae Conftitutio Hadcrslebicnfis, de fidc 

obcontradum dcbitum dataadobftaginm/ub 

jadurahonoris&poenaperpctuasinfamisc^ttri" 

fle fervandum, injufta non cft. 
IL Vtincendium ita&cxanilatum tricennalebcf- 

lumGcrmanicum arrc aljeno non exuic dcbito* 

III. NovaTmperijConrtitutJoad/. Dcindaganda^ 
Inttrum. Pacis cdita cum in aliquibus rcdle cxU- 
it,&iufta&a:qua cft» 

IV. Ordinatio publicata in vicinoArcliiepiicopata 
Magdcburgenfi^non abfque rationc opitulatut 
omnibusinunivcrfum illiusprovincia^ ordini- 
bus & fubditis, dcbitoribus, licct ex bel}o fot 
vcndocirc haud dcflcrint* 

V. Ettamcn rc<Sc per didam Impcfij lcgcm nulli 
admittunturquamquibcllo ad inopiam rcdaif 
&\ (unt. 

VI. Qui crgo fefe paupcrcm faiium non probavcrk^ 
jurcmcrito cxcliiditur. 

V^Il. Exiuftacaiila dcbitof in dicfn cogi poteft ad 
pra^ftandamcautioncmde folvcndo die advc^ 
nicncc 
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IlX.Iuramcntum fexaut duodccim facramentalium 
vcl compurgatorum, fcptentionalibus qui- 
bufdam populis hodie quoque ufurpari folitum, 
valdepcriculofumcft,nccfacileadmittendum. 

Qp^am beni cedat oim^quampnemiaUrga fequan- 
tur, 

Si qu4e quis didicitj crebro pojlexcolat ufu, 
(Omniaquo/inecajfryfrequensjuyat affto multum.) 
HA l\iFS excmplo nobisy quem totYi^ilatiC 
^ttenuant noSles , dum ciVtca jurarelpohit , 
S)um yerfat librosy ut di^itis excolat arte 
higenii dotes, ufu firmetq, frequenti, 
jiudttM pridemcumdulcia foheret ora 
yfpplaufufummocaihedra difcefiit, t(jr iHam 
^urfus aditt dextrej^ parat nunc fcindere nodos 
luris: (jr his bellis placidis occumbere nejcit. 
MaEle Vir^ Aflr<e<ie felicifxderejungii 
Mufamjlexiloquanupauci quos ^equM ApoH^ 
Extulit ad tanta dignos loefli^ia laudis, 
Q^eflaty Ut agricolis nunc plcna dathorrea mef^is, 
Onjpicuos ^Jlr^ea Them^s tibi donet honores , 
Mox <7 ciyiti cin^at tua tempora Lauro, 
SiC^ne brelift laudn confur^at thejlis opima^. 



s. Cappm. 



